OPINION (excerpt)
In order to assess the effects of a solution contained in draft government legislation of 09.06.2008 amending the act on the provision of stated-financed healthcare services, one needs to refer in particular to the proposed amendment of Art. 14 par. 1 and 2 of that act: 
1. Entity which is obliged to finance healthcare services from public funds is entitled to lodge a claim for indemnity against the person or insurance company liable for an event, the effects of which necessitate provision of such healthcare services.

2. Claim referred to in par. 1. shall not be filed towards costs of healthcare services provided to the perpertraitor of that event referred to in par. 1. 

Regardless of the fact that current legislation on the so called Religa tax, which is a kind of public levy, seems to infringe the provision stipulated in Art. 27 of the Constitution, since the amount of that levy is not determined by way of act of parliament, it needs to be considered whether the current proposal will impact the insurance market to a lesser degree, insurance market being understood as a community of insurers and consumers of insurance products and services, and above all if it safeguards effective execution of its underlying economic objectives. 
Instead of lump-sum levy imposed on insurance companies providing motor third party liability business and on UFG, a recourse or recovery-based system is proposed, against all “perpetraitors” of events necessitating the provision of healthcare services. A redress claim will be addressed to insurers if such “perpetraitors” hold compulsory or voluntary liability insurance. As a consequence, instead of a biased solution (lump payment paid only by insurers providing MTPL insurance and by UFG), which however ensures a continued and regular inflow of funds towards entity that is obliged to finance healthcare services, the legislators’ intention is to introduce common claim assertion by that entity but on general terms. This would be carried out by issuing a payment call notice, and possibly satisfying that claim in civil court proceedings. UFG is left out from the draft s addressee of claims where medical service has to be provided as a result of intentional action of someone who has not fulfilled their obligation to conclude a compulsory MTPL insurance. Under current legislation UFG makes a lump-sum payment calculated on the basis of payments collected from people who did not fulfill their obligation to conclude compulsory MTPL (…)            

Proposed amendment, if effected, will cause the following problems:

1. Problems resulting from code liability principles. 
Payment of benefit to entity obliged to finance healthcare services will never follow automatically after a loss. Insurance event and loss and in turn claims of that entity, will be subject to the same assessment as claims of a person who suffers a personal loss. One needs to determine civil liability of the perpetraitor. We will thus have liability on general terms (guilt) and in terms of risk. In exceptional cases, the court may resolve that for the reasons of justice the unliable entity should be obliged to redress fully or in part. 

Insurance company will look for circumstances releasing the insured from liability in terms of risk and ones that would testify to lack of guilt on his part or contribution of the aggrieved party to the loss. In a number of events guilt is shared. Action or lack of action of two participants of an event will be distributed equally, so both of them will be “partly” a perpetraitor and “partly” the aggrieved party. In such a situation the following question arises. How to apply par. 2 of the proposed Art. 14a. (…)
2. Evidence problems. 
Pursuant to Art. 6 of the civil code and Art. 16.3 of act on compulsory insurance, UFG and PBUK, an entity obliged to finance healthcare services will have to prove a number of circumstances, present evidence concerning the event and loss, and facilitate determination of circumstances of the event and scope of loss by the insurer. It needs to be remembered that it NFZ may often lodge  claims with an insurer before the aggrieved party files its claims for personal losses with the insurer. Insurance companies will examine if the scope of medical service rendered is justified, its connection with the event and adequacy of costs. On the one hand NFZ is not prepared to participate in mass claims assertion, especially to hold a big number of disputes with insurers. On the other hand, insurance companies do not have tools for proper assessment of provided healthcare services, costs, effects, including inefficient handling, which would have to be classified as contribution to escalating a loss. In order to limit the areas of dispute, one would have to introduce objective, average, cost valuations of particular medical services as well as standardised treatment periods.    
3. Problems relating to claims assertion by legal action
Long court and appeal proceedings will make it impossible to predict the value of funds needed by an entity obliged to financed healthcare services. The situation will only change after a few years when the number of cases held and concluded will ensure an inflow of funds. However, it is impossible to predict the result of court proceedings both in terms of assessment of liability and its scope as well as the value of claims (costs of provided medical service). 
4. Economic effects of proposed amendments are difficult to predict. 
a) Number of claims handling cases will significantly increase, which will no doubt generate costs related to hiring more staff.

b) Court disputes will seriously increase legal service costs, both for the entity obliged to finance healthcare services and for insurance companies.

c) For losses inflicted by entities not covered by compulsory insurance and for those, which have not taken out voluntary policies, the creditor (NFZ) will face insolvent debtors or debtors of poor financial standing. At the same time NFZ does not have tools allowing assessing that standing before it takes legal action. If a trial is won it will not thus satisfy the claim but generate costs.
By disregaring UFG, the proposed amendment will also increase the number of financially feeble entities, against which claims will be filed. This will additionally impact the speed and effectiveness of fund collection by the entity obliged to finance healthcare services. 
5. Effect on insurers’ results. 
Claims filed by NFZ against insurers will mean having to form claims reserves in the value corresponding to those claims, which will entail worse results of insurance companies, especially in the initial period after the act takes effect. 
Summary:

Without a doubt the proposed legislation comes closer to the rules of public justice and will generate a smaller financial burden for the insurance market in the initial period. Assessment of the effects of legislation in the longer run would require an in-depth economic analysis. 
Proposal:

In my opinion, a far better solution that would eliminate nearly all of the above threats would be to introduce standardised methods for valuation of medial services and periods of providing such services. Where a person suffers an undisputable loss resulting in provision of medical services, an insurance company or perpertaitor will be obliged to redress such loss, the value of which will not be subject to dispute.
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